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Purpose of the Report

Consumer service contracts have been re%;_ulated by the Bureau of Electronic and
Appliance Repair, Home Furnishings and Thermal Insulation (Bureau) since 1994.
Since that time, the scope of the Bureau'’s jurisdiction has expanded considerably and
continues to expand to cover a myriad of products. In addition, offerings and marketing
techniques have changed and contracts have evolved from offering product repair to
offering product replacement. Further, the number of service contract registrants
continues to increase annually.

The Bureau’s last formal study of the service contract industry was conducted in 1999;
the market has evolved in many ways since that time. The Bureau underwent Sunset
Review in 2013 and presented the Legislature with a report on November 1, 2013, that
provided background information on the program, the state of the industry, and
identified various regulatory issues relevant to the Bureau’s enforcement authority.

AB 2740

Assembly Bill 2740 (Bonilla, Chapter 428, Statutes of 2014) extended the Bureau’s
operations until January 1, 2019, and recommended that the Bureau provide the
Legislature with additional information regarding certain areas of the its jurisdiction. In its
report, the Bureau studied both the electronic and appliance repair market and the
home furnishings and thermal insulation market to determine whether regulatory
activities were appropriate, necessary, and should be continued, and recommended
areas of deregulation and areas to monitor in order to better target resources and
evaluate consumer risk and impact.

AB 2740 requires the Bureau to “conduct market condition assessments to study these
markets and determine if current statutes and regulations reflect the needs of the
markets, where risk to consumers is greatest, where resources could be refocused or
er:<panded,k and whether continued regulation is clearly necessary across all segments of
these markets.”

After the Bureau conducted the market assessment, it determined further inquiry was
necessary to evaluate the regulatory needs of the service contract industry to ensure
improved consumer protection. In order to gain a solid perspective on the marketplace,
the Bureau formed a Working Group consisting of members representing key industries
(service contract administrators, manufacturers, retailers, servicers, and other affected
participants), and the California Department of Insurance, to prepare a report to the
Burde_?u tthat details what aspects of service contract statutes and regulations require
modification.

Role of the Working Group

The service contract industry and its regulated entities manifest the most dynamic
growth of all the licensed populations regulated by the Bureau, and the offerings that
are marketed to consumers are constantly evolving. The entities involved in the service
contract industry span across states and, in some instances, countries. While the
Bureau is aware of current offerings via filings from applicants and registrants, it has
found that current statutes and regulations do not always address the numerous
aspects of the industry and its unique position that bridges consumers, retailers,
administrators, and repair facilities. In addition, the contract terms are frequently
modified to meet other state requirements which often necessitate legal research to
ensure compliance with California and federal rules. It is crucial that the Bureau keep
a%reatst of industry issues to ensure consumer protection and equitable regulation of the
industry.
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History of Regulation

National
The United States Congress enacted the Magnuson-Moss Warranty Act (Act)' in 1975
to require uniform disclosures and minimum standards with respect to warrant;i_
coverage provided on products used foré)ersonal, family, and household use. The Act
vested jurisdiction in the Federal Trade Commission (FTC) to administer and
promulgate rules to implement the Act with respect to service contracts.? The FTC
ch;mulgated its rules on December 31, 1975.% See Appendix A for full wording of the
ct.

The Act and FTC rules differentiate between a warranty and a service contract based
primarily on the fact that a written warranty is part of the basis of the bargain of the
purchase of the product. In contrast, a service contract is sold to a consumer for
consideration separate and apart from the purchase of a covered product. In other
words, a warranty is part of a consumer’s purchase of a product while a service contract
is a separate agreement for which the consumer must decide whether or not they wish
to pay.

Under the Act, a service contract is a written instrument in which a supplier agrees to
perform services relating to the maintenance, or repair, or both, of a consumer product
over a fixed fperiod or for a specified duration of time.* Agreements that meet the
statutory definition of a service contract that are sold and regulated under state law as
contracts of insurance do not come under the Act’s provisions.’

Throughout the years, regulation of service contracts has been primarily undertaken by
the states. Accordinlg to the Bureau’s report “The Service Contract Industry in California:
Market Trends and Policy Issues,” published August 31, 1999, there were thirty-five
states that had some form of regulation regarding service contracts covering consumer
goods. Currently, every state in the country has either enacted a law regulating the
service contract industry, enacted a law defining and exempting the service contract
industry from regulation as insurance, or informally opined that a service contract is not
subject to regulation as an insurance product.

Model Act Adoption by States

The National Association of Insurance Commissioners (NAIC) is the U.S. standard-
setting and regulatory support organization created and governed by the chief insurance
regulators from the 50 states, the District of Columbia, and five U.S. territories. Through
the NAIC, state insurance regulators establish standards and best practices, conduct
peer review, and coordinate their regulatory oversight. NAIC staff supports these efforts
and represents the collective views of state regulators domestically and internationally.
NAIC members, together with the central resources of the NAIC, form the national
system of state-based insurance regulation in the U.S.°

" Pub. L. 93-637, 15 U.S.C. §§ 2301 et. seq.

215 U.S.C. § 2306(a).

®16 C.F.R. pt. 700.

415 U.S.C. § 2301(8). The Act defines a “supplier” as “any person engaé;ed in the business of making a
consumer product directly or indirectly available to consumers.” 15 U.S.C. § 2301(4).

®16 C.F.R. § 700.11(a) (indicating that, “to the extent the Magnuson-Moss Warranty Act's service
contract provisions apply to the business of insurance, they are effective so long as they do not
invalidate, i)mpair, or supersede a State law enacted for the purpose of regulating the business of
insurance.”).

® About the NAIC, at http://naic.org/index_about.htm.
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In 1995, the NAIC put forth the Service Contract Model Act (Model Act or Model #685),”
which has been adopted by thirty-four states including California. The NAIC, with input
from insurance industry members and other interested parties, drafted the Model Act in
an attempt to provide consistency and a framework geared towards uniform regulation
by each state’s department of insurance. Some of these state laws were enacted with
slight variations using the Model Act as the basis for their regulatory framework. For
eXﬁ_mlpIe, California adopted statutory language related to the Model Act, but only for
vehicles.

A report published by the NAIC in 2014 states that twenty-eight states are designated
as Category One. These states have adopted a comprehensive version of Model #685
for service contracts in at least one area (motor vehicle, residential, or appliance service
contracts).? While California is listed in Category One as one of the states with this
adoption, service contracts regulated by the Bureau do not fall under this scenario and
are regulated under the California Business and Professions Code (BPC). The
California Department of Insurance (CDI) regulates vehicle service contracts under a
regulatory framework that is very similar to the Model Act® and regulates “whole home”
service contracts under the home protection contract laws in the California Insurance
Code (CIC)."

Category Two states provide partial service contract oversight. The thirteen states in
this category “have adopted a more limited scheme of regulating service contracts by
simply excluding service contracts from falling under their respective insurance codes,
but not otherwise setting out the full array of registration and the financial responsibility
requirements contained in the statutory provisions of Model #685."""

Category Three states are classified as having “no applicable legislation or an indication
from state regulators or legislators that service contracts do not constitute insurance
and are unregulated or regulated in a very limited manner.”? Eight states are
designated as Category Three.

Florida is separately discussed as having a “comprehensive licensure process of
service agreement companies” and their approach was deemed “by far the most
comprehensive regulatory approach in the country.”"

California

Five years before passage of the federal Magnuson-Moss Warranty Act, California
codified the Song-Beverly Consumer Warranty Act in 1970 under the California Civil
Code (Song-Beverly)." Song-Beverly did not initially contain language regarding service
contracts and instead focused on express warranties, “as is” sales, and implied
warranties at the point of sale of a product.

Several legislative bills regarding consumer product service contracts were introduced
as early as 1988; however, the first bill was not passed until 1993 (SB 798 Rosenthal,
Chapter 1265, Statutes of 1993), which placed service contracts sold for the same

” Service Contracts Model Act MDL-685 (NAIC Jan. 1997). See Appendix B.

8 Nat Pope, Chiharu Ishida, Peter Kaufman & Frederick W. Langrehr, Extended Warranties in the U.S.
Marketplace: A Strategy for Effective Regulation, 33 J. INS. REG., No. 3, at 8 (NAIC Pub’ns 2014)
[hereinafter Extended Warranties].

° Cal. Ins. Code §§ 12800 et seq.
% Cal. Ins. Code §§ 12740 et seq.

" Extended Warranties, supra note 8, at 9.
2 q.

B d.

4 Cal. Civil Code §§ 1790-1795.8.
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products (consumer electronic equipment and major home appliances) under the
Bureau’s repair jurisdiction and updated Song-Beverly to include definitions and
provisions regarding service contracts. The legislation included a sunset date of
January 1, 1998, which has been extended every sunset review cycle. The current
sunset date is January 1, 2019. The Bureau promulgated regulations in 1994 and the
first registrations were issued in June 1995.

Initial legislation was sponsored as a result of retailers and service contract
administrators offering contracts without adequate financial backing and when these
companies disappeared, consumers were left with contracts that were worthless. The
most egregious example was an Oklahoma-based company named EWC, Inc. (EWC),
which filed for reorganization under chapter 11 of the United States Bankruptcy Code in
July 1991, and subsequently vanished. “‘EWC, through retailers and distributors, sold
several million warranties across the country.”"

Last summer’s demise of Oklahoma City-based EWC [Inc.][sic] amid
charges that its chairman looted the company socked 3.2 million
consumers with an estimated repair tab totaling $55 million. The collapse
of the Long Beach-based Leo’s Stereo electronics chain later that month
came as a powerful aftershock in Southern California, leaving thousands
more consumers with useless warranties."”

Other companies that sold contracts to California consumers but disappeared in the late
1980s and early 1990s include Pacific Stereo, Fedmart Stores, Gemco, Zody’s, Crazy
Eddies, and Handy Andy TV and Appliances.

As time passed, service contracts began to be offered on a variety of consumer
products outside of consumer electronic/home office equipment and major home
appliances. Concern about ensuring the same type of consumer protection over service
contracts for these products grew, and companies that sold contracts on other products
sought legislation to add the same level of regulation and requirements that were in
place for the products already under the Bureau’s jurisdiction.

In 2003, the Bureau'’s authority over service contracts was extended to include:
furniture, jewelry, lawn and garden equipment, power tools, fithess equipment,
telephone equipment, small kitchen appliances and tools, and home health care
products. The initial law included provisions for financial backing of service contracts
gnsurance, escrow account, or providing a Form 10-K as filed with the Securities and
xchange Commission). The amendment also allowed for the alternative official
backing of $100,000,000 or more in net worth, evidenced in an audited statement.

In 2005, regulations were promulgated to define “home health care products.”

In 2010, the addition of “accessories” of electronic sets and appliances was added to
the regulated products list, the limit on incidental payment of indemnity was removed,
and service contract administrators were allowed to become sellers and/or obligors on
the service contracts, which was prohibited in the original law.

In 2013, service contracts on optical products (eyewear) were added to the Bureau’s
jurisdiction.

> Now primarily at 16 Cal. Code Regs. §§ 2755 to 2758.5.
' EWC Creditor Lists Proposed, OKLAHOMAN, Feb. 27, 1992.
" No Guarantee Behind Sales of Extended Warranties, LOoS ANGELES TIMES, Dec. 28, 1991.
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The Bureau'’s registration population for service contract sellers, as of January 1, 2016,
was 10,519 service contract sellers and 44 third-party service contract administrators.

A California Legislative and Regulatory History matrix can be found in Appendix C.
What is a Service Contract in California and Who are the Entities Involved?

California BPC section 9855(a) defines a service contract as follows:

“Service contract” means a contract in writing to perform, over a fixed
period of time or for a specified duration, services relating to the
maintenance, replacement, or repair of an electronic set or appliance, as
defined by this chapter, and their accessories or of furniture, jewelry, lawn
and garden equipment, power tools, fitness equipment, telephone
equipment, small kitchen appliances and tools, optical products, or home
health care products, and may include provisions for incidental payment of
indemnity under limited circumstances, including, but not limited to, power
surges, food spoilage, or accidental damage from handling. “Service
contract” shall not include a contract in writing to maintain structural wiring
associated with the delivery of cable, telephone, or other broadband
communication services. “Service contract” shall not include a contract in
which a consumer agrees to pay a provider of vision care services for a
discount on optical products or contact lenses for a specified duration.

A service contract must meet all of the terms and provisions of Song-Beverly,
specifically California Civil Code (CCC) sections 1794.4 and 1794.41," to ensure there
is proper disclosure to the consumer of the coverage, such as commence and end
dates, product identification, exclusions, cancellation provisions, etc. A contract that
does not comply with these sections is not a legal offering in the State of California.

Service contracts are typically sold at the same time a new product is purchased, either
through a brick and mortar retailer or an internet retailer. Service contracts may also be
sold aftermarket through a source other than a retailer. It is also common for a
manufacturer to offer a service contract “in the box” where the consumer may purchase
a contract after they get home or through an aftermarket solicitation, prompted by the
return of a product registration card. Service dealers who perform repairs may also offer
a service contract once the repair is complete to provide consumers with later coverage.
Companies outside the “retail chain of distribution” may also offer contracts with certain
limitations. In addition, service contract administrators may direct sell to a consumer as
an aftermarket offering. A sample service contract is found in Appendix D.

BPC section 9855(b) defines a service contract administrator as follows:

“Service contract administrator” or “administrator” means a person who
performs or arranges the collection, maintenance, or disbursement of
moneys to compensate any party for claims or repairs pursuant to a
service contract, and who also performs or arranges any of the following
activities on behalf of service contract sellers:
1) Providing service contract sellers with service contract forms.
2) Participating in the adjustment of claims arising from service
contracts.
(3) Arrangin%on behalf of service contract sellers the insurance
required by Section 9855.2.

'® Cal. Bus. & Prof. Code § 9855.5 (“A service contractor shall comply with the provisions of Sections
1794.4 and 1794.41 of the Civil Code.”).
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A service contract administrator shall not be an obligor on a service
contract unless all service contracts under which the service contract
administrator is obligated to perform are insured under a service contract
reimbursement insurance policy.

BPC section 9855(c) defines a service contract seller as:

(1) “Service contract seller” or “seller” means a person who sells or offers
to sell a service contract to a service contractholder, including a person
who is the obligor under a service contract sold by the seller,
manufacturer, or repairer of the product covered by the service contract.
(2) “Service contract seller” or “seller” also means a third party, including
an obligor, who is not the seIIer manufacturer, or repairer of the product.
However, a third party shall not be an obligor on a service contract unless
the obllgor obtains a service contract reimbursement insurance policy for
all service contracts under which the third party is obligated under the
terms of a service contract.

(3) “Service contract seller” or “seller” shall not include the following:
(ALA bank or bank holding company, or the subsidiary or affiliate of
either, or a financial institution, licensed under state or federal law,
selllng or offering to sell a service contract unless that entity is
financially and legally obligated under the terms of a service
contract.

(B) An electrical device manufacturer or electrical contractor who

constructs, installs, or services electrical devices, which include any

unit of an electrical system intended to carry electrical energy as

part of a building’s electrical system, including raceways,

gonductors, invertors, conduit, wires, switches, or other similar
evices.

BPC section 9855(e) defines a service contractor as:

“Service contractor” means a service contract administrator or a service
contract seller.

BPC section 9855(g) defines an obligor as:

Obligor is the entity financially and legally obligated under the terms of a
service contract.

California Requirements vs. Other States’ Requirements

California Registration Requirements and Enforcement

California law requires that all service contract administrators and service contract
sellers (mcludlng third party obligors) obtain and maintain a registration with the
Bureau.' Service contractors who register with the Bureau as required are exempt from
all provisions of the Insurance Code unless the BPC expressly provides otherwise.® A
registered service contract administrator who is an obligor may also sell contracts
without having to obtain an additional service contract seller registration.?’

% Cal. Bus. & Prof. Code § 9855.1(a) (indicating this requirement in the negative by providing that, “It
shall be unlawful for any person to act as a service contractor in this state unless that person first
registers W|th the bureau in accordance with the provisions of this chapter and maintains a valid
registration.”).

20 Cal. Bus. & Prof. Code § 9855.1(b).

21 Cal. Bus. & Prof Code § 9855.15.
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California registration requirements for sellers and administrators consist of:
[l A completed application;

Registration Fee — currently $75 per location;

A copy of the proposed service contract form;

A certificate of qualification filed with the California Secretary of State if the
business is outside the state (this does not include internet sellers);

The current value of the service contracts in force, unless covered by a service

contract reimbursement policy; and

"1 Evidence of financial backing — one of the following:

o Form 10-K or 20-F required by the Securities and Exchange Commission.

o Service contract reimbursement insurance policy (required for all contracts
that are administered by a third party administrator or the obligations are met
by a third party obligor).

o Evidence of a funded escrow account equal to a minimum of 25 percent of
deferred revenues from the service contracts in force.

o Most recent audlted financial statement showing a net worth of not less than
$100,000,000.%

(I I

O

All locations that issue, sell, or offer for sale (including internet sites) service contracts to
California consumers are required to obtain and maintain a valid registration.

Registrations are issued for a one year timeframe and renew annually.® The current
renewal is set at $75 per location.? Evidence of financial backing is also required to be
updated annually.

A service contractor is required to file its service contract forms prior to their use.®
Bureau staff review contracts for compliance with CCC sections 1794.4 and 1794.41
(Song-Beverly), that there is appropriate evidence of financial backing, and that the
appropriate registration has been obtained for each entity required to be registered.

The Bureau is authorized to deny, suspend, revoke, or place on probation the
registration of a service contractor for any act, omission, or crime that is committed by
the service contractor or any employee, partner officer, or agent of the service
contractor for any of the following reasons:

'l Any conduct that constitutes fraud or dishonest dealing.

] Conviction of a crime that has a substantial relationship to the qualifications,
functions, and duties of the service contractor.

1 Assisting in or abetting the violation of, or conspiring to violate, any provision of
article 4.5, of BPC chapter 20 regulatmg service contractors, or of regulations
adopted under that article.?®

2 22 Cal. Bus. & Prof Code § 9855.2; 16 Cal. Code Regs. § 2757.
2 Cal. Bus. & Prof. Code § 9873(a)(1)

2416 Cal. Code Regs. § 2760(d).

% 2> Cal. Bus. & Prof ode 9855 3(a); 16 Cal. Code Regs. § 2758.5.
% Cal. Bus. & Prof Code § 9855.7.
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The Bureau also has the authority to issue citations, which include a monetary fee, for
the following violations:

[l Failure to file a service contract with the Bureau as required by BPC section
9855.3(a) or any rule adopted thereunder.

1 Failure to comply with the service contract disclosure provisions of Song-Beverly
as set forth in CCC sections 1794.4 and 1794.41.%

71 Violation of any regulation adopted under BPC article 4.5.

'] Making or authorizing statements or advertisements which are untrue or
misleading; or making false promises of a character likely to influence, persuade,
or induce a customer to purchase a service contract as proscribed by BPC
chapter 20.%

There is an appeal process in place for citations. They may either be appealed to a

citation review conference which is decided at the Bureau Chief’s level, or they may be

app%aled to an administrative law judge under the California Administrative Procedure
t

Act.

Citations are issued with penalties on a graduated scale as follows:
First citation: $100-$500
Second citation (within 1 year): $500-$1,000
Third citation (within 2 years): $1,000-$2,000
Fourth citation (within 2 years) $1,000-$2,000

The Fourth citation may also result in revocation, suspension or probation.*

California Department of Insurance

The California Department of Insurance (CDI) has specific jurisdiction over Home
Protection Contracts and Portable Electronic Device Insurance. CIC section 12740(a)
provides the following definition:

“‘Home protection contract” means a contract or agreement whereby a
person, other than a builder, seller, or lessor of the home which is the
subject of the contract, undertakes for a specified period of time, for a
predetermined fee, to repair or replace all or any part of any component,
system or appliance of a home necessitated by wear and tear,
deterioration or inherent defect, arising during the effective period of the
contract, and, in the event of an inspection conducted pursuant to
subdivision (b) of Section 12761, by the failure of that inspection to detect
the likelihood of any such loss.

CIC section 1758.69(d)(1)(A) defines “portable electronics” as:

Personal, self-contained, easily carried by an individual, battery-operated
electronic communication, viewing, listening, recording, gamin?,
computing, or global positioning devices, including cell or satellite phones,
pagers, personal global positioning satellite units, portable computers,
portable audio listening, video viewing or recording devices, digital
cameras, video camcorders, portable gaming systems, docking stations,

% Cal. Bus. & Prof Code § 9855.8(a).
29 Cal. Bus. & Prof Code §§ 9855.8(b)(3) & (4).

27 Cal. Bus. & Prof Code § 9855.5.
% 16 Cal. Code Regs. § 2771.
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automatic answering devices, their accessories, and service related to the
use of those devices.

CIC section 1758.69(e)(1) defines the insurance covering these products as:

"Portable electronics insurance" means a contract providing coverage for
the repair or replacement of portable electronics against any one or more
of the following causes of loss: loss, theft, mechanical failure, malfunction,
damage, or other applicable perils.

CIC section 1758.69(e)(2)(A) exempts service contracts on portable electronic devices
under the Bureau’s regulation as follows:

“[p]ortable electronics insurance” does not include ... [a] service contract
%overned by Article 4.5 (commencing with Section 9855) of Chapter 20 of
ivision 3 of the Business and Professions Code.

Other State Models

Other states have taken different approaches to the regulation of service contracts on
consumer goods. Following are examples of some of these different approaches:

Exemption States

States such as Tennessee and Pennsylvania have simply chosen to define what
constitutes a service contract and statutorily deregulate the product as otherwise
qualifying as insurance. For example, Tennessee’s law provides as follows:

(a) The marketing, sale, offering for sale, issuance, making, proposing to
make and administration of a service contract shall not be construed to be
the business of insurance and shall be exempt from regulation as
insurance pursuant to this title [the state’s insurance code].

(b) For purposes of this section, “service contract” means a contract or
agreement for a separately stated consideration for a specific duration to
perform the service, repair, replacement or maintenance of property or
indemnification for service, repair, replacement or maintenance, for the
operational or structural failure due to a defect in materials, workmanship,
or normal wear and tear, with or without additional provisions for incidental
payment of indemnity under limited circumstances, including, but not
limited to, towing, rental, road hazard and emergency road service.
“Service contract” shall include motor vehicle extended service contracts
and agreements. Service contracts may provide for the service, repair,
replacement, or maintenance of property for damage resulting from power
surges and accidental damage from handling.*’

Passively Regulated States

States such as New Jersey and Ohio do not actively regulate service contracts. They
have chosen to define service contract and set forth requirements for companies
engaging in the service contract business, but do not impose any affirmative duties on a
service contract obligor to register or file with a state agency. New Jersey’s law
essentially mimics the Model Act with the exception of there being no registration.*

" Tenn. Code Ann. § 56-2-126. The Pennsylvania Insurance Code includes a virtually identical statute at
40 Pa. Cons. Stat. Ann. § 477f.
%2 N.J, Stat §§ 56:12-86, et seq.

12
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Ohio law, similar to that of Tennessee, defines and exempts a service contract from
regulation as insurance, but only as long as the service contract obligor maintains
insurance backing.*

Regulated States

Other states, like California, have a detailed regulatory framework in place that requires
registration, disclosures, financial backing, etc. These state laws are based upon the
Model Act, but have some variations in them.

Comparison of Model Act with California Regulation

California did not adopt the Model Act when it came to the service contract regulation on
products under the Bureau’s scope of authority; however, in comparing the Model Act
with the Bureau’s operative statutes and regulation, the following are noted:

[l The Model Act is intended for inclusion in a state’s insurance code as
administered by the state’s insurance regulatory authority. In California,
regulation of service contracts on consumer goods is by way of the BPC, Song-
Beverly, and Bureau regulations, all administered by the Bureau.

©1 The Model Act is more general and applies to “property” where California statute,
BPC section 9855, provides a listing of specific items.

[l The Model Act does not regulate contracts sold on items with a purchase price of
less than $100. California has no price minimum for products covered under
service contracts.

[l The Model Act specifically excludes “maintenance agreements.” In contrast,
California law allows for maintenance only service contracts to be regulated by
the Bureau and does not prohibit labeling an offering as a “maintenance
agreement.”

" Song-Beverly requires that a service contract be delivered to the consumer within
60 days of purchase. The Model Act states only “within a reasonable time from
the date of purchase.”

[l The Model Act requires the insurer’'s name and address to be listed for insured
contracts, along with language indicating that the contract holder is entitled to
make a claim directly against the insurance company if the service contractor
I)ails t?_lpgy or provide service on a claim within 60 days after proof of loss has

een filed.

11 For third-party obligors, California only permits a service contractor to purchase a
reimbursement insurance policy to demonstrate financial backing. The Model Act
includes this requirement as well as options to demonstrate financial backing,
such as permitting a contractor to maintain a funded reserve along with a

33 Ohio Rev. Code Ann. 3905.423.
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financial security deposit in trust with the state. For service contractors otherwise,

the financial alternatives allowed for demonstrating financial backing are as

follows:

Type of Backing Model Act California
Reimbursement Insurance Policy v v

Escrow Account N/A 25% of

in-force contracts

Financial Security Deposit (surety v N/A

bond, securities, cash, letter of credi(?

with the insurance commissioner an

a funded reserve account

Maintain a net worth of not less than | v v

$100 million

10-K or 20-F filing with Securities & N/A v

Exchange Commission showing net
worth greater than sum of deferred
revenues from service contracts
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The Working Group has compiled input concerning the environment of the industry by
examining past research from a variety of sources. Some of the sources drawn on were
the Response to Issues and Recommendations Pursuant to the Bureau of Electronic
and Appliance Repair, Home Furnishings and Thermal Insulation’s 2014 Sunset Review
prepared by CPS HR Consulting, the 20714 National Warranty Survey conducted by
Mason-Dixon Polling & Research, Inc., and the 1999 Service Contract Industry in
California report. These studies give valuable input concerning the prevailing

perceptions of consumers to the industry, consumer sentiment regarding service
contracts, and the industry’s views and recommendations on the efficacy of regulation.

Consumer Perception of Service Contracts

As part of the Response to Issues and Recommendations Pursuant to the Bureau of
Electronic and Appliance Repair, Home Furnishings and Thermal Insulation’s 2014
Sunset Review, a consumer survey was conducted by CPS HR Consulting and covered

various topics within the scope of the Bureau’s jurisdiction, including service contracts.
This survey yielded the following information:

'l In cases where a service contract was not purchased, the reasons given by
consumers surveyed were the cost of the contract and the product quality and
reliability did not warrant a contract.

[ In cases where a service contract was purchased on items under the Bureau’s
jurisdiction:

o An average of 66.1% consumers surveyed used the service contract they
purchased;

o 90.8% of the consumers surveyed who had purchased a service contract
wedre somewhat or very satisfied with the service contract process used,;
an

o 90.2% of the consumers surveyed were satisfied with the product repair or
replacement.

[l 81% of the consumers surveyed felt it was somewhat or very important that
service contracts for consumer products were under the consumer protection role
of the California Department of Consumer Affairs.

The complete survey can be found in Appendix E.

In November 2014, a National Warranty Survey was commissioned by the Service
Contract Industry Council and conducted by Mason-Dixon Polling & Research, Inc. The
results of that survey were as follows:

1 67% of the consumers surveyed agreed that they would rather “spend a little
more money if it saved them time.’
11 71% of the consumers surveyed agreed that it was worth it to pay a little more to
know that they “did not have to deal with the hassles of repair.”
'] The main reasons listed for purchasing extended warranties were:
o Avoid a big, unexpected expense
o Avoid the hassle of repairs
o Feel the policy will pay out more than it cost to purchase
o Peace of mind / reduce stress or worry

11 49% of the consumers surveyed who had purchased a service contract were
very satisfied with their decision to purchase and 35% were somewhat satisfied.
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The complete survey can be found in Appendix D.

Industry Comments and Recommendations

In addition, the Response to Issues and Recommendations Pursuant to the Bureau of
Electronic and Appliance Repair, Home Furnishings and Thermal Insulation’s 2014

Sunset Review also contained recommendations garnered from interviews with service
contract industry members. Following are excerpts from that report:

[l The most popular, though not only, way to offer a service contract may be as an
obligor. The obligor buys a contracted liability insurance policy (CLIP) to ensure
against repair or replacement loss. Service contract administrators are obligors
and service contract sellers may also be, but don’t have to be.

71 Nationally, most states regulate service contracting firms as insurance entities or
not at all. As a result, California is out of step with the rest of the country. This
issue starts with the definition of a service contract. These contracts typically
cover personal property or consumer goods, not commercial services.
California’s definition follows a prescriptive laundry list of products and services
that changes often.

[l Except for California and Florida, most states have adopted the National
Association of Insurance Commissioners (NAIC) model for service contracts.
Also, onl?/ California and Florida license individual locations like retail stores
which sell service contracts, such as large electronic appliance store chains, but
don’t view themselves as service contractors. However, it is recognized these
rc?_tai_l Iictegses generate valuable revenue for the state and probably won'’t be
eliminated.

'l A problem for the industry and California consumers is the Bureau'’s
interpretation of the Song-Beverly Act. The Act specifies that a clear description
of the product is needed to file a claim. The Bureau currently interprets this to
mean serial numbers are needed to approve a claim. This puts a burden on the
consumer if they failed to register the serial number with the company. According
to the industrP/ official, the obligor does not care and generally will not deny a
claim for the lack of serial numbers. In general, there is no claims adjustment,
just replacement because it often costs less to replace than repair. However, the
industry may decide to repair instead if they reach a cost or size threshold.

[ There have been discussions about service vendors undergoing background
checks because they provide services in the home.

Service Contract Offerings — Current and Future

Initially, service contracts were for the repair of items which failed to perform as
intended, and were geared towards “big-ticket” items that were of a repairable nature.
As the industry shifted to offering service contracts on a variety of items, including less
expensive products, the offerings moved from covering repair to offering a comparable
replacement product and, in some instances, a refund of the price for a comparable
replacement. In a recent review of 176 contracts filed with the Bureau over a six-month
period, 171 contracts had either repair or replacement clauses, four contracts contained
replacement only causes, and only one contract was for repair-only.

% Other states use a more generalized, stable definition. In most states, auto and home appliance
warranties and consumer goods are covered by the state insurance department. However, while many
states regulate the industry through their department of insurance, service contracts are not classified
as insurance products in most states.
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The Bureau has received a number of offerings for products outside its jurisdiction for
items such as area rugs, shoes, orthotic insoles, and home alarm systems, among other
items. Whlle these contracts must still meet CCC requirements that cover “consumer
ﬁroducts they do not fall under the Bureau’s purview for registration and the Bureau

as no authorlty for complaint handling or enforcement for these offerings.

The CDI has also received a submission for coverage of consumer drones. Based on
the nature of the offering, it was deemed to be insurance, but it is likely that the Bureau
will see offerings for these devices in a service contract.

It is evident that the service contract market will continue to grow based on these
expanded offerings. As new products are developed, technology advances, and the
industry perceives an opportunity to offer contract coverage on existing products that
have not traditionally been in the service contract realm, the range of contracts and
coverage options will also continue to grow.

The industry views this as the most problematic aspect of California’s law and the most
significant difference between California’s regulation of the industry and the rest of the
country. California’s list of products within the definition of a service contract is a
patchwork and several industry stakeholders recommend that the definition be
expanded to reference the general definition for consumer goods used in the
Magnuson-Moss Warranty Act. Removing the list would bring California in line with the
treatment of the industry by the rest of the states, whereas today California limits the
definition to a specific list of products.
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1. Further Review the Bureau’s Jurisdiction of Various Consumer Products

When first placed under the Bureau’s jurisdiction, service contracts covered electronics
and major home appliances. Having personnel experienced in the repair of these items
was of great assistance in determining if the repairs performed under the service
contract were in keeping with industry standards. As the Bureau’s jurisdiction expanded,
this no longer held true. For example, the Bureau has no expertise in the repair of
jewelry products.

The Bureau’s regulation of service contracts has incrementally expanded over time from
electronic and appliance products to jewelry, lawn and garden equipment, power tools,
fitness equipment, telephone equipment, small kitchen appliances and tools, optical
products, and home health care products. In addition, the Bureau is frequently sent
service contracts for review that fall outside the Bureau’s jurisdiction and therefore,
companies are not obligated to meet service contract requirements of the BPC that are
required if the associated product were, for instance, an appliance. While these
offerings are subject to the provisions of Song-Beverly, they are deemed a civil matter
and the only consumer recourse is via the court system. For example, a service contract
for a water heater (a product not under the Bureau’s jurisdiction) can be provided by a
company without the need to meet financial backing requirements and could close its
doors the day after selling a service contract to a consumer.

Other states, however, whether by adopting the Model Act or by enacting other
legislation, regulate all consumer products and do not distinguish consumer protections
for varying types of products.

Working Group Recommendation: The current jurisdiction of the Bureau should be
discussed in detail during its next Sunset Review process. The Legislature should
consider removal of the list of specific products from BPC section 9855(a) in favor of
“‘consumer products with the exclusion of vehicles.” Consumer products could then be
defined as, “tangible personal property that is distributed in commerce and that is
normally used for personal, family or household purposes and not for business,
educational, governmental, or research purposes.”

An additional comment from some members of the group was that home protection
insurance or protection plans oversight should be moved from CDI to the Bureau.
However, such a significant change would limit plan coverages to device failure for
tra?litiogalssservice contract reasons and not provide protection for natural events such
as floods.

% Several states have adopted this form of regulation: 1) Virginia Department of Agriculture and
Consumer Services regulates service contracts on consumer products; 2) Oregon Construction
Contractors Board regulates home warranties (a fairly recent move from the Division of Insurance
regulating these products); 3) Texas Real Estate Commission regulates whole home warranties and the
Texas Department of Licensing and Regulation regulates service contracts on consumer goods.
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2. Ensure Product Cancellation of Coverage Consistency

Song-Beverly requires service contracts for a used motor vehicle, a home appliance, or
a home electronic product to provide for cancellation by a consumer for a full refund
(less any claims) within the first 30 days. For all other consumer products, the consumer
is entitled to 60 days in which to cancel for a full refund (less any claims). When the law
was created, the majority of service contracts were sold for appliances and electronic
equipment, however the market has shifted in contract offerings to many other products.
There does not appear to be a reason to separate used vehicles, appliances, and
electronics® from the other service contract offerings. Many companies have opted to
provide for a 60-day cancellation clause for all products so that they may use
standardized contract language.

CCC section 1794.41(a)(4), within Song-Beverly, states:

(4) Et][e contract shall be cancelable by the purchaser under the following
conditions:

(A) Unless the contract provides for a longer period, within the first 60
days after receipt of the contract, or with respect to a contract covering a
used motor vehicle without manufacturer warranties, a home appliance, or
a home electronic product, within the first 30 days after receipt of the
contract, the full amount paid shall be refunded by the seller to the
purchaser if the purchaser provides a written notice of cancellation to the
person specified in the contract, and if no claims have been made against
the contract. If a claim has been made against the contract either within
the first 60 days after receipt of the contract, or with respect to a used
motor vehicle without manufacturer warranties, home appliance, or home
electronic product, within the first 30 days after receipt of the contract, a
pro rata refund, based on either elapsed time or an objective measure of
use, such as mileage or the retail value of any service performed, at the
seller’s option as indicated in the contract, or for a vehicle service contract
at the obligor’s option as determined at the time of cancellation, shall be
made by the seller to the purchaser if the purchaser provides a written
notice of cancellation to the person specified in the contract.

(Bt) Unless the contract provides for a longer period for obtaining a full
refund, after the first 60 days after receipt of the contract, or with respect
to a contract covering a used motor vehicle without manufacturer
warranties, a home appliance, or a home electronic product, after the first
30 days after the receipt of the contract, a pro rata refund, based on either
elapsed time or an objective measure of use, such as mileage or the retail
value of any service performed, at the seller’s option as indicated in the
contract, or for a vehicle service contract at the obligor’s option as
determined at the time of cancellation, shall be made by the seller to the
purchaser if the purchaser provides a written notice of cancellation to the
person specified in the contract. In addition, the seller may assess a
cancellation or administrative fee, not to exceed 10 percent of the price of
the service contract or twenty-five dollars ($25), whichever is less.

Working Group Recommendation: Amend the statute to remove the references to a
60-day cancellation provision and standardize the “free look” period for all products at
30 days. This provision should be effective for all programs started after a target date so
that currently utilized contracts are not required to be resubmitted.

% The Bureau has no jurisdiction over vehicles or service contracts associated with them.
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3. Update Bureau Review and Labeling of Service Contracts

BPC section 9855.3(a) states:

The service contract form to be issued by the service contractor shall be
filed with the director by the service contractor prior to its use.

BPC section 9855.5 states:

A service contractor shall comply with the provisions of Sections 1794.4
and 1794.41 of the Civil Code.

CCC sections 1794.4 and 1794.41 (Song-Beverly) provide the requirements for the
contents and disclosures in service contracts. By viewing all contracts prior to being
used, the Bureau is able to ensure compliance with statutory requirements before any
contracts are actually sold.

As the service contract industry has evolved, contract offerings have become more
complex. Changes to the amount of coverage (e.g. replacement in lieu of repair), the
introduction of new product technology, changes in laws related to the industry, and
updated marketing strategies to promote sales have increased the amount of available
offerings to consumers. With the increased volume of contracts available, the level of
filing? andI workload associated with the review and tracking of contracts has grown
significantly.

In reviewing dozens of contracts each month, one of the primary challenges comes with
determining:

Which contracts are currently in force;

Which contract submissions are considered “replacements” for existing contracts;
What amendments have been made to a contract and the effective date(s);
Whether there may be concurrent versions of contracts in force;

The point at which a program is no longer being offered;

The point at which there are no longer contracts in force under a program; and

Whether the contract is a partial submission (e.g., updated declaration pages)
where the associated contract is not identified.

I O

Often, different contracts bear the same form number and there may or may not be a
revision date on the contract to distinguish it from other filings. To add to the dilemma,
retailers provide filings of contracts which do not correspond with what is on file by their
administrator and in some instances are offering contracts for an obsolete program.

Working Group Recommendation: Update existing statutes/regulations to require
service contractors to print a unique form number and revision date on all contract
filings to ensure straightforward identification of contracts. Specifically, the Working
Group recommends updating statute as follows:

BPC 9855.3. Service Contract on File with Director

(a) The service contract form, along with all documents incorporated by
reference into the contract, to be issued by the service contractor shall be
filed with the director by the service contractor no later than 30 days prior
to its use.

(1) The term “incorporated by reference” shall mean all documents
referred to in the contract that are not a part of the body of the contract.
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These can include documents such as: invoices, declaration pages, sales
receipts, etc.

(2) All contracts must be identified by a unique form number and date of
last revision.

(3) If, in the opinion of the Bureau, the submitted contract is unjust, unfair,
inequitable, misleading, or deceptive,”” the Bureau may reject the offering.
(A) The Bureau may adopt rules to objectively quantify these terms.

(4) Once submitted for review, no further changes may be made to the
text of the contract without resubmission to the Bureau.

CDI regulations may contain some helpful provisions when drafting legislative language
on these matters. For example, 10 Cal. Code Regs. § 2211 provides as follows:

Every document submitted pursuant to this Article, except rate schedules
and actuarial memoranda, must have a form number in the lower left-hand
corner of each page. The form number must be different from any other
form number on any document previously filed with or approved by the
Commissioner for that insurer. A revised version of a previously filed or
approved document which contains any change whatsoever (subject to
Section 2202(d) of this Article) is not the same form and its issuance is
unlawful unless the revised version is properly submitted and filed or
approved with its own unique form number.

The Working Group discussed other states’ criteria for reviewing forms. For example,
Virginia’s service contract law, VA Code § 38.2-2623(B), states:

“The provider or its representative shall not in its service contracts or
literature make, permit or cause to be made any false or misleading
statement, or deliberately omit any material statement that would be
considered misleading if omitted, in connection with the sale, offer to sell
or advertisement of a service contract.”

In addition, Florida disapproves an insurance policy form if it: (a) Contains or
incorporates by reference, where such incorporation is otherwise permissible, any
inconsistent, ambiguous, or misleading clauses or exceptions and conditions which
deceptivelg affect the risk purported to be assumed in the general coverage of the
contract. (b) Has any title, heading, or other indication of its provisions which is
misleading. (c) Is printed or otherwise reproduced in such manner as to render any
material provision of the form substantially illegible. (dz Contains provisions that are
unfair or inequitable or encourage misrepresentation.*® Additional discussion may be
needed to determine when regulatory changes will be necessitated to further define
“unjust, unfair, inequitable, misleading, or deceptive”.

% This is the standard used by CDI in determining if a policy should be approved [Cal. Ins. Code § 795.5].
% Fla. Stat. § 627.411(1)
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4. Update Financial Backing Requirements

All service contracts sold in California are required to hold some form of financial
backing. The intent of this is to ensure that the obligor is capable of fulfilling their
contractual obligations.

There are currently four means by which a service contract may be secured. These are:

'] An audited financial statement showing a net worth of the company of greater
than $100 million.

-1 AForm 10-K, or equivalent if a foreign company, showing net worth of more than
the deferred revenues from the service contracts in force.

'l A service contract reimbursement policy.

[l A secured escrow account holding at least 25% of the deferred revenues from
the service contracts in force.

In practice, these options leave smaller, privately-held companies with only a single
option (the escrow account) by which they can back sold contracts. The Form 10-K
option is available only to publicly-traded companies and insurance companies will not
issue policies to cover relatively smaller numbers of contracts.

Initially, many financial institutions were willing to facilitate secured escrow accounts;
however, due to restrictions placed on banks as to what they could do with the
deposited funds, many institutions have ceased to offer these accounts.

Until recently, there was only one bank that still offered these escrow accounts. The
Bureau has recently been informed that this institution will no longer be offering these
accounts to new depositors. This institution has, however, stated that it will continue to
administrate the current accounts. With the withdrawal of this last institution, there is
currently no avenue by which a smaller, privately-held company may secure financial
backing and provide self-administrated contracts.

Working Group Recommendation: The working group discussed a number of options
that may be explored, along with challenges relating to each alternative. There are
numerous tradeoffs to each of these options. For example, some bolster competition in
the industry and enable smaller business models to succeed (competition enabling the
reduction in price of these contracts), while others ensure solid vehicles to ensure
claims are addressed regardless of the status of the obligor. Further discussion and
debate during the Bureau’s sunset review should evaluate the following alternatives:

O Cegi;ied financial statement to demonstrate a company’s positive net
worth.

o This option will allow companies to submit financial statements
certified by the companK officers stating the net worth of the
company. This net worth can then be used to complete the “net
worth test”.* This method will not be as costly as the independent
audit, but is subject to a higher possibility of fraud and error.

"1 Independent audit to demonstrate a company’s positive net worth.

o Audited balance sheets and income statements would be used in
much the same way as the above option, but certified by an
independent certified public accountant (CPA).

%9 16 Cal. Code Regs. Section 2757.2
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o This ogtion is more expensive to the company than the above
described method, but the independent nature of the audit
decreases the likelihood of fraud or error and holds the CPA liable
both to the Bureau and to the California Board of Accountancy.

"1 A security deposit and a funded reserve account.

o This option places funds into a reserve account with a member
bank of the Federal Reserve, whose deposits are insured by the
Federal Deposit Insurance Company (FDIC? that can be used to
ensure that the consumer is afforded a level of protection.

o There can be a requirement that the account be separated from
the company’s other accounts and identified as for the benefit of
California contract holders. This method is described in detail in
the Model Act.

o Inthe event of a large payout of the covered service contracts, the
funds can be dispensed from the reserve account. This will ease
the burden on the obligated institution.

o ltis important to note that, in the event of a complete dissolution of
the obligor, there is no guarantee that the reserve account will not
be seized by a bankruptcy receiver for the purpose of paying other
debts. Furthermore, while the security deposit will be held in
reserve solely for the purpose of reimbursement to the consumers,
the Bureau will be required to coordinate this disbursement either
directly or by contracting with an independent third-party.

"1 Not allowing for options other than a service contract reimbursement
policy, a Form 10-K showing a net worth greater than the amount of
delflerred revenues, or an audited financial statement of greater than $100
million.

o An opinion was expressed that it may be favorable not to allow
smaller and privately-held companies to administer their own
contracts. The risk to consumers associated with allowing these
business entities to issue and back their own contracts may be
untenable. These businesses will still be able to offer third party
administrated contracts.

o This option would be a restriction on smaller businesses and
create an inequitable marketplace. It will stifle competition from
legitimate companies that may have particular expertise in the
product to be covered.
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5. Create a Clearer Delineation between Service Contracts and Insurance

Regulatory Overlap

Current law exempts service contracts regulated by the Bureau from regulation by CDI;
however, there are areas where regulation can overlap due to ambiguities in the law.
Consumers are afforded options when it comes to purchasing protection for their
products, but depending on whom they purchase protection from and what the
protection entails, this can make determining the proper regulatory oversight difficult.

When regulation of service contracts was first implemented by the Bureau, the products
to be covered by service contracts were limited to appliances and electronics. Service
contract sellers were limited to the retail chain of distribution (i.e. manufacturer, retailer,
or product repair business). In time, however, the law was extended to additional
products and additional business types were allowed to offer service contracts, namely,
third party obligors that were outside of the retail chain of distribution.

Service contracts on appliances, for example, may be offered at point of sale or after
market. These are typically offered by a retailer, manufacturer, or servicer; however,
current law does not limit who may offer a service contract, as long as:

[l The covered products fall within the scope of the Bureau’s jurisdiction;
'l Financial obligations are met;

'] Contracts comply with the requirements of Song-Beverly; and

"1 The company is properly registered with the Bureau.

Coverage for appliances may also be offered as part of a home protection contract,
which is an insurance product under the Insurance Code. These contracts require
licensure and oversight by the CDI.

In the same light, consumers may also purchase a service contract on portable
electronic devices, or may purchase portable electronic insurance. Both of these
offerings may be available at a retailer at the time of purchase, or may be offered
aftermarket to the consumer, sometimes via mail or phone solicitation, and many
companies (e.g., mobile device carriers) will offer both types of coverage.

Statutory Definitions — Insurance Code

California Insurance Code (CIC) section 12740(a) provides the following definition for
establishing the jurisdiction of the CDI in this area:

“‘Home protection contract” means a contract or agreement whereby a
person, other than a builder, seller, or lessor of the home which is the
subject of the contract, undertakes for a specified period of time, for a
predetermined fee, to repair or replace all or any part of any component,
system or appliance of a home necessitated by wear and tear,
deterioration or inherent defect, arising during the effective period of the
contract, and, in the event of an inspection conducted pursuant to
subdivision (b) of Section 12761, by the failure of that inspection to detect
the likelihood of any such loss.

CIC section 12741(b) states that this part [CIC section 12741] shall not apply to:
Any service contract, guarantee, or warranty intending to guarantee or
warrant the repairs or service of a home appliance, system or component,
provided such service contract, guarantee, or warranty is issued by a
person who has sold, serviced, repaired or provided replacement of that
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appliance, system or component at the time of, or prior to issuance of the
contract, guarantee, or warranty; and, provided, further, that the person
issuing the service contract, guarantee, or warranty does not engage in
the business of a home protection company.

CIC section 1758.69(d)(1)(A) defines “portable electronics” as:

Personal, self-contained, easily carried by an individual, battery-operated
electronic communication, viewing, listening, recording, gamin?,
computing, or global positioning devices, including cell or satellite phones,
pagers, personal global positioning satellite units, portable computers,
portable audio listening, video viewing or recording devices, digital
cameras, video camcorders, portable gaming systems, docking stations,
automatic answering devices, their accessories, and service related to the
use of those devices.

CIC section 1758.69(e)(1) defines the insurance covering these products as:

"Portable electronics insurance" means a contract providing coverage for
the repair or replacement of portable electronics against any one or more
of the following causes of loss: loss, theft, mechanical failure, malfunction,
damage, or other applicable perils.

CIC section 1758.69(e)(2)(A) exempts service contracts on portable electronic devices
under the Bureau’s regulation as follows:

“[p]ortable electronics insurance” does not include ... [a] service contract
%overned by Article 4.5 (commencing with Section 9855) of Chapter 20 of
ivision 3 of the Business and Professions Code.

Statutory Definitions — Business & Professions Code and Civil Code
Business & Professions Code (BPC) section 9855(a) defines a service contract as:

“Service contract” means a contract in writing to perform, over a fixed
period of time or for a specified duration, services relating to the
maintenance, replacement, or repair of an electronic set or appliance, as
defined by this chapter, and their accessories or of furniture, jewelry, lawn
and garden equipment, power tools, fitness equipment, telephone
equipment, small kitchen appliances and tools, optical products, or home
health care products, and may include provisions for incidental payment of
indemnity under limited circumstances, including, but not limited to, power
surges, food spoilage, or accidental damage from handling. “Service
contract” shall not include a contract in writing to maintain structural wiring
associated with the delivery of cable, telephone, or other broadband
communications services. “Service contract” shall not include a contract
which a consumer agrees to pay a provider of vision care services for a
discount on optical products or contact lenses for a specified duration.

BPC sections 9801(h) and 9801(i) define electronic set and appliances as follows:
"Electronic set" includes, but is not limited to, any television, radio, audio
or video recorder or playback equipment, video camera, video game,
video monitor, computer system, photocopier, or facsimile machine
normally used or sold for personal, family, household, or home office use.

"Appliance" or "major home appliance" includes, but is not limited to, any
refrigerator, freezer, range, microwave oven, washer, dryer, dishwasher,
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trash compactor, or room air-conditioner normally used or sold for
personal, family, household, or home office use, or for use in private motor
vehicles.

California Civil Code (CCC) section 1791(o) defines service contract as:

“Service contract” means a contract in writing to perform, over a fixed
period of time or for a specified duration, services relating to the
maintenance or repair of a consumer product, except that this term does
not include a policy of automobile insurance, as defined in Section 116 of
the Insurance Code.

CCC sections 1794.41(b) and 1794.41(c) state:

Nothing in this section shall apply to a home protection plan that is issued
by a home protection company which is subject to Part 7 (commencing
with Section 12740) of Division 2 of the Insurance Code.

If any provision of this section conflicts with a %/ provision of Part 8
(commencing with Section 12800) of Division 2 of the Insurance Code, the
provision of the Insurance Code shaII apply instead of this section.

Deciphering Offerings under Existing Law

A service contract subject to Bureau authority must cover a product listed in BPC
section 9855, and must meet the contractual coverage criteria for a specified duration
and provisions for maintenance, repair or replacement.

If the contract language states that it is insurance, it is deemed insurance and not a
service contract. In addition, although some individual appliances are subject to Bureau
regulation, the nature of a contract that covers multiple household products and
systems is in keeping with a home protection plan offerlng and not a service contract.
An exception would be a consumer who purchases only Bureau-regulated products
from a retailer at one point of sale or through a manufacturer offering protection solely
for the products it manufacturers.

A dilemma arises when coverage is provided on products regulated by both regulatory
entities and there is no clear determination of insurance vs. service contract via the
language in the document. The CCC does not speme what a service contract may
|nclltJdetor exclude, as long as the limitations and exclusions are delineated in the
contrac

Depending on the insurance coverage, offerings may provide for risk emanating from a
peril outside of the functional design of a product. These would be risks that a normal
service contract may exclude, such as theft, loss or damage due to external peril
(weather, fire, etc.) However, current service contract law does not specifically prohibit
such coverage and insurance law does not state that these offerings are only insurance
in these circumstances. While both regulatory entities work together to decipher specific
offerings, a more clear distinction and determination of whether an offering Is a service
contract or insurance—commensurate with the statutory and regulatory authority to
regulate these offerings—is needed to provide appropriate licensure, enforcement, and
consumer protection by both agencies.
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Recommendations of the Service Contract Working Group

Working Group Recommendation: Update existing statutes to ensure consumers and
businesses can easily distinguish between service contract and insurance offerings.
Specifically, update statutes as follows:

Recommendations of General Agreement

1] Add statutory language requiring that all offerings must identify whether they are
a service contract offering or an insurance offering.

=1 Amend BPC section 9855(a) to remove the “but not limited to” provision from
incidental payment of indemnity. This would remove the current ambiguity of the
law that currently allows for perils that are usually associated with the concept of
insurance.

1 Add statutory language to further define accidental damage from handling as
damage caused to the covered product while being used in a manner
commensurate with the design of the product.

'l Allow for the expansion of the incidental payment of indemnity section by
regulatory change.

Points of Debate within the Working Group

"1 Blanket Coverage of Items by Class:
The service contract industry supports aIIowinﬁ; service contracts that cover
classes of products #e.g. televisions). The liability to the obligor would be limited
by means of a specitied dollar amount or number of repairs. This is currently not
allowable by current practices due to the lack of specific identity of the covered
product (a requirement of Song-Beverly). This model, however, is permissible as
a home protection plan.

11 Third Party Obligors after Point of Sale:
There is ongoing debate over allowing third party obligors to sell contracts on
multiple items after the point of sale under service contract laws.

'] Multiple Products Covered under One Contract at the Point of Sale:
This model is allowable under current law; however, debate was raised as to
whether it should be classified as an insurance offering.

Due to the above-stated points of debate, this matter will require further discussion and
should be monitored throughout the Bureau’s Sunset Review process.
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Recommendations of the Service Contract Working Group

6. Update Insurers’ Notice Requirements to the Bureau

Service contracts that are financially backed by a reimbursement insurance poli% may
be affected by termination of the policy by either the policyholder or the insurer. While
the BPC requires that these policies contain a provision that the Bureau shall be notified
of termination, it does not prescribe at what point notification must occur, nor does it
Plﬁcgl:leg liability on the insurer for covering those contracts until notification has been
ulfilled.

California BPC section 9855.4 states in part that:

A service contract reimbursement insurance policy shall contain a
provision under which the insurer shall notify the bureau in writing of the
termination or nonrenewal of the service contract reimbursement
insurance policy.

The Model Act offers the following language, which requires the mailing or delivering of
that notice be executed before termination of a reimbursement can commence:

As applicable, an insurer that issued a reimbursement insurance policy
shall not terminate the policy until a notice of termination in accordance
with [insert citation to the law that governs the termination of insurance
contracts] has been mailed or delivered to the commissioner. The
termination of a reimbursement insurance policy shall not reduce the
issuer's responsibility for service contracts issued by providers prior to the
date of the termination.

Working Group Recommendation: Update existing statute to require insurance
companies to serve the Bureau Chief with notice prior to the termination of the
reimbursement insurance policy. Specifically, the Working Group recommends updating
statute as follows:

BPC section 9855 .4:

(b) A service contract reimbursement insurance policy shall contain a
provision under which the insurer shall notify the bureau in writing of the
termination or nonrenewal of the service contract reimbursement
insurance policy. The reimbursement insurance policy shall not be
terminated until a notice of termination has been mailed or delivered to the
Chief of the Bureau. The termination of a reimbursement insurance policy
shall not reduce the issuer’s responsibility for service contracts by
providers prior to the date of termination.
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Recommendations of the Service Contract Working Group

7. Administrators’ Annual Reporting Requirements

Currently, BPC section 9855.3(b) requires that a service contract administrator file a
service contract reimbursement policy with its application for renewal. While this
ensures that the contract has adequate financial backing, additional annual reporting
requirements would improve consumer protection.

The administrator is required, under CCC section 2756(c), to disclose the name and
address of all service contract sellers who sell or offer contracts administrated by the
administrator with their initial application. Under CCC section 2758(b), administrators
are required to maintain a listing of all retailers that sell contracts administrated by the
administrator, however, it is not required that this list ever be reported beyond the initial
application. Since the majority of administrators are located outside of California, it is
not possible to do a phg/SlcaI audit or verification of those records. The tracking of who is
authorized to sell an administrator’s contracts is an important component of ensuring
the legal offering of contracts and that retailers are properly registered to offer contracts
to consumers.

In addition, contract programs are started and stopped at the discretion of the
administrator in response to consumer needs, financial considerations, and the
requirements of the administrator’s business model. While BPC section 9855.3(a)
requires filing a contract with the Bureau prior to the contract being sold, there exists no
requirement to report to the Bureau when a contract is no longer being offered.

Working Group Recommendation: Update existing statutes to increase the annual
reporting requirements of administrators. Specifically, the Working Group recommends
updating statutes as follows:

Add BPC section 9855.3(d) to read:

On request from the Bureau, a service contract administrator shall provide
a full listing of all retailers authorized to sell the administrator’s contracts
and a list of the form numbers of all contracts currently being sold. The
administrator shall have no more than 30 days, from the date of service, to
comply with this request.

The Working Group further recommends that this filing requirement be added to
Government Code section 6254. This will exempt the submitted information from
disclosure subsequent to a Public Records Act request.
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Recommendations of the Service Contract Working Group

8. Remove Single-Year Agreement Restriction between Manufacturers and
Dealers

CCC section 1793.2(a)(1)(B) allows the manufacturer to enter into agreements with
independent service dealers to fulfill the manufacturer’s warranty obligations under
Song-Beverly. This section includes a provision that the contract between the
manufacturer and the independent service dealer may cover a period of no more than
one year.

At the Working Group’s request, Bureau staff conducted legislative history research on
this provision and found the term limitation was added by SB 568 (Roberti, Chapter 416,
Statutes of 1976). The Bureau was able to obtain committee analyses and
correspondence from the State Archives on this bill. Based on the Bureau’s review, the
Bureau concluded that the reason for this provision is not explicitly stated in any of the
material available; however, this restriction appears to have been added to create an
opportunity in which the business relationships between the parties may be re-
evaluated. Several other provisions were also added in this bill and many stakeholders
expressed their support at the time.

Discussions among the Working Group have established a general consensus that this
provision is unnecessary and may, in some instances, prove needlessly burdensome to
both manufacturers and service dealers in the current business environment.

Working Group Recommendation: No consensus was achieved on this matter. Some
Working Group members believed that this provision was a private contractual matter
between the service dealer and the manufacturer and, as such, should not be restricted.
It was suggested that statute be revised to read:

CCC section 1793.2(a)(1)(B):

As a means of complying with this paragraph, a manufacturer may enter
into warranty service contracts with independent service and repair
facilities. The warranty service contracts may provide for a fixed schedule
of rates to be charged for warranty service or warranty repair work;
however, the rates fixed by those contracts shall be in conformity with the
requirements of subdivision gc% of Section 1793.3. The rates established
pursuant to subdivision (c) of Section 1793.3, between the manufacturer
and the independent service and repair facility, do not preclude a good
faith discount that is reasonably related to reduced credit and general

Others in the working group expressed concern that this provision prevented the
manufacturers from locking the service dealers into an unfair pricing model and should
not be removed.
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Recommendations of the Service Contract Working Group

9. Other Considerations/Challenges

The general consensus of the Working Group is that if any change is made to current
statutes, care must be taken that the change gives ample lead time to the industry to
effect the change. The Working Group also recommends that grandfathering provisions
be put in place so as to not unduly burden the Bureau or the industry by forcing the
resubmission of all programs currently in use.

Further discussion may be needed to address other matters that were presented, but
proved beyond the scope of the Working Group.

A concern has was voiced regarding service contractors being unable to fulfill a repair
on an item due to the availability of parts from the manufacturer. CCC section 1793.03
requires manufacturers to provide parts and literature for three years if the wholesale
price is $50-$99.99, and for seven years if the wholesale price is $100 or more. In
instances where the manufacturer either goes out of business or otherwise fails to
supply the parts or literature, the service contractor may be liable for replacement of the
prtOdtl#]Ct iBnFllgu of repair. It was recommended that this provision of the CCC be adopted
into the :

Inconsistency between state and federal arbitration law was also addressed as a point
of interest. If the contract administrator is outside of the State of California, arbitration is
governed by federal law as a matter of interstate commerce. However, if the
administrator is located inside of the state, California law holds precedence. This matter
is being continually evaluated in the courts and should continue to be monitored
throughout the Bureau’s Sunset Review process.

Adhesion clauses in service contracts are also a matter that was briefly discussed. The
Working Group was unable to form a consensus on how to address them; however, this
matter may be addressed when considering the Working Group’s suggestion regarding
the Bureau’s authority to reject offerings found to be unjust, unfair, inequitable,
misleading, or deceptive. The matter should be monitored throughout the Bureau’s
Sunset Review process.
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15 USC Ch. 50: CONSUMER PRODUCT WARRANTIES
From Title 15—COMMERCE AND TRADE

CHAPTER 50—CONSUMER PRODUCT WARRANTIES
Sec.
2301.
Definitions.
2302.
Rules governing contents of warranties.
2303.
Designation of written warranties.
2304.
Federal minimum standards for warranties.
2305.
Full and limited warranting of a consumer product.
2306.
Service contracts; rules for full, clear and conspicuous disclosure of terms and conditions;
addition to or in lieu of written warranty.
2307.
Designation of representatives by warrantor to perform duties under written or implied warranty.
2308.
Implied warranties.
2309.
Procedures applicable to promulgation of rules by Commission.
2310.
Remedies in consumer disputes.
2311.
Applicability to other laws.
2312.
Effective dates.

§2301. Definitions

For the purposes of this chapter:

(1) The term "consumer product" means any tangible personal property which is distributed in
commerce and which is normally used for personal, family, or household purposes (including any such
property intended to be attached to or installed in any real property without regard to whether it is so
attached or installed).

(2) The term "Commission" means the Federal Trade Commission.

(3) The term "consumer" means a buyer (other than for purposes of resale) of any consumer product,
any person to whom such product is transferred during the duration of an implied or written warranty (or
service contract) applicable to the product, and any other person who is entitled by the terms of such
warranty (or service contract) or under applicable State law to enforce against the warrantor (or service
contractor) the obligations of the warranty (or service contract).

(4) The term "supplier" means any person engaged in the business of making a consumer product
directly or indirectly available to consumers.

(5) The term "warrantor" means any supplier or other person who gives or offers to give a written
warranty or who is or may be obligated under an implied warranty.

(6) The term "written warranty” means—

(A) any written affirmation of fact or written promise made in connection with the sale of a consumer
product by a supplier to a buyer which relates to the nature of the material or workmanship and affirms
or promises that such material or workmanship is defect free or will meet a specified level of
performance over a specified period of time, or

(B) any undertaking in writing in connection with the sale by a supplier of a consumer product to



refund, repair, replace, or take other remedial action with respect to such product in the event that
such product fails to meet the specifications set forth in the undertaking,

which written affirmation, promise, or undertaking becomes part of the basis of the bargain between a
supplier and a buyer for purposes other than resale of such product.

(7) The term "implied warranty" means an implied warranty arising under State law (as modified by
sections 2308 and 2304(a) of this title) in connection with the sale by a supplier of a consumer product.

(8) The term "service contract" means a contract in writing to perform, over a fixed period of time or for a
specified duration, services relating to the maintenance or repair (or both) of a consumer product.

(9) The term "reasonable and necessary maintenance" consists of those operations (A) which the
consumer reasonably can be expected to perform or have performed and (B) which are necessary to keep
any consumer product performing its intended function and operating at a reasonable level of
performance.

(10) The term "remedy" means whichever of the following actions the warrantor elects:

(A) repair,
(B) replacement, or
(C) refund;

except that the warrantor may not elect refund unless (i) the warrantor is unable to provide replacement
and repair is not commercially practicable or cannot be timely made, or (ii) the consumer is willing to
accept such refund.
(11) The term "replacement" means furnishing a new consumer product which is identical or reasonably
equivalent to the warranted consumer product.
(12) The term "refund" means refunding the actual purchase price (less reasonable depreciation based
on actual use where permitted by rules of the Commission).
(13) The term "distributed in commerce" means sold in commerce, introduced or delivered for
introduction into commerce, or held for sale or distribution after introduction into commerce.
(14) The term "commerce" means trade, traffic, commerce, or transportation—
(A) between a place in a State and any place outside thereof, or
(B) which affects trade, traffic, commerce, or transportation described in subparagraph (A).

(15) The term "State" means a State, the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the Canal Zone, or American Samoa. The term "State law" includes a law of the
United States applicable only to the District of Columbia or only to a territory or possession of the United
States; and the term "Federal law" excludes any State law.

(Pub. L. 93-637, title I, §101, Jan. 4, 1975, 88 Stat. 2183.)

REFERENCES IN TEXT

For definition of Canal Zone, referred to in par. (15), see section 3602(b) of Title 22, Foreign
Relations and Intercourse.

SHORT TITLE OF 2015 AMENDMENT

Pub. L. 114-51, §1, Sept. 24, 2015, 129 Stat. 494, provided that: "This Act [amending section
2302 of this title and enacting provisions set out as notes under section 2302 of this title] may be
cited as the 'E-Warranty Act of 2015"."

SHORT TITLE
Pub. L. 93-637, §1, Jan. 4, 1975, 88 Stat. 2183, provided: "That this act [enacting this chapter
and sections 57a to 57c¢ of this title, amending sections 45, 46, 49, 50, 52, 56, and 58 of this
title, and enacting provisions set out as notes under sections 45, 56, 57a, and 57b of this title]

may be cited as the 'Magnuson-Moss Warranty—Federal Trade Commission Improvement
Act'."

§2302. Rules governing contents of warranties

(a) Full and conspicuous disclosure of terms and conditions; additional requirements for contents
In order to improve the adequacy of information available to consumers, prevent deception, and improve



competition in the marketing of consumer products, any warrantor warranting a consumer product to a
consumer by means of a written warranty shall, to the extent required by rules of the Commission, fully and
conspicuously disclose in simple and readily understood language the terms and conditions of such
warranty. Such rules may require inclusion in the written warranty of any of the following items among
others:

(1) The clear identification of the names and addresses of the warrantors.
(2) The identity of the party or parties to whom the warranty is extended.
(3) The products or parts covered.

(4) A statement of what the warrantor will do in the event of a defect, malfunction, or failure to conform
with such written warranty—at whose expense—and for what period of time.

(5) A statement of what the consumer must do and expenses he must bear.

(6) Exceptions and exclusions from the terms of the warranty.

(7) The step-by-step procedure which the consumer should take in order to obtain performance of any
obligation under the warranty, including the identification of any person or class of persons authorized to
perform the obligations set forth in the warranty.

(8) Information respecting the availability of any informal dispute settlement procedure offered by the
warrantor and a recital, where the warranty so provides, that the purchaser may be required to resort to
such procedure before pursuing any legal remedies in the courts.

(9) A brief, general description of the legal remedies available to the consumer.

(10) The time at which the warrantor will perform any obligations under the warranty.

(11) The period of time within which, after notice of a defect, malfunction, or failure to conform with the
warranty, the warrantor will perform any obligations under the warranty.

(12) The characteristics or properties of the products, or parts thereof, that are not covered by the
warranty.

(13) The elements of the warranty in words or phrases which would not mislead a reasonable, average
consumer as to the nature or scope of the warranty.

(b) Availability of terms to consumer; manner and form for presentation and display of information;
duration; extension of period for written warranty or service contract; electronic display of terms
of warranty

(1)(A) The Commission shall prescribe rules requiring that the terms of any written warranty on a
consumer product be made available to the consumer (or prospective consumer) prior to the sale of the
product to him.

(B) The Commission may prescribe rules for determining the manner and form in which information with
respect to any written warranty of a consumer product shall be clearly and conspicuously presented or
displayed so as not to mislead the reasonable, average consumer, when such information is contained in
advertising, labeling, point-of-sale material, or other representations in writing.

(2) Nothing in this chapter (other than paragraph (3) of this subsection) shall be deemed to authorize the
Commission to prescribe the duration of written warranties given or to require that a consumer product or
any of its components be warranted.

(3) The Commission may prescribe rules for extending the period of time a written warranty or service
contract is in effect to correspond with any period of time in excess of a reasonable period (not less than 10
days) during which the consumer is deprived of the use of such consumer product by reason of failure of the
product to conform with the written warranty or by reason of the failure of the warrantor (or service
contractor) to carry out such warranty (or service contract) within the period specified in the warranty (or
service contract).

(4)(A) Except as provided in subparagraph (B), the rules prescribed under this subsection shall allow for
the satisfaction of all requirements concerning the availability of terms of a written warranty on a consumer
product under this subsection by—

(i) making available such terms in an accessible digital format on the Internet website of the
manufacturer of the consumer product in a clear and conspicuous manner; and
(i) providing to the consumer (or prospective consumer) information with respect to how to obtain and
review such terms by indicating on the product or product packaging or in the product manual—
() the Internet website of the manufacturer where such terms can be obtained and reviewed; and
(1) the phone number of the manufacturer, the postal mailing address of the manufacturer, or another
reasonable non-Internet based means of contacting the manufacturer to obtain and review such terms.

(B) With respect to any requirement that the terms of any written warranty for a consumer product be
made available to the consumer (or prospective consumer) prior to sale of the product, in a case in which a
consumer product is offered for sale in a retail location, by catalog, or through door-to-door sales,
subparagraph (A) shall only apply if the seller makes available, through electronic or other means, at the



location of the sale to the consumer purchasing the consumer product the terms of the warranty for the
consumer product before the purchase.

(c) Prohibition on conditions for written or implied warranty; waiver by Commission

No warrantor of a consumer product may condition his written or implied warranty of such product on the
consumer's using, in connection with such product, any article or service (other than article or service
provided without charge under the terms of the warranty) which is identified by brand, trade, or corporate
name; except that the prohibition of this subsection may be waived by the Commission if—

(1) the warrantor satisfies the Commission that the warranted product will function properly only if the
article or service so identified is used in connection with the warranted product, and
(2) the Commission finds that such a waiver is in the public interest.

The Commission shall identify in the Federal Register, and permit public comment on, all applications for
waiver of the prohibition of this subsection, and shall publish in the Federal Register its disposition of any
such application, including the reasons therefor.

(d) Incorporation by reference of detailed substantive warranty provisions

The Commission may by rule devise detailed substantive warranty provisions which warrantors may
incorporate by reference in their warranties.
(e) Applicability to consumer products costing more than $5

The provisions of this section apply only to warranties which pertain to consumer products actually costing
the consumer more than $5.

(Pub. L. 93-637, title I, §102, Jan. 4, 1975, 88 Stat. 2185; Pub. L. 114-51, §3(a), Sept. 24, 2015, 129 Stat.
494.)

AMENDMENTS
2015—Subsec. (b)(4). Pub. L. 114-51 added par. (4).

FINDINGS

Pub. L. 114-51, §2, Sept. 24, 2015, 129 Stat. 494, provided that: "Congress makes the
following findings:

"(1) Many manufacturers and consumers prefer to have the option to provide or receive
warranty information online.

"(2) Modernizing warranty notification rules is necessary to allow the United States to
continue to compete globally in manufacturing, trade, and the development of consumer
products connected to the Internet.

"(3) Allowing an electronic warranty option would expand consumer access to relevant
consumer information in an environmentally friendly way, and would provide additional
flexibility to manufacturers to meet their labeling and warranty requirements."

REVISION OF RULES

Pub. L. 114-51, §3(b), Sept. 24, 2015, 129 Stat. 495, provided that:

"(1) In general.—Not later than 1 year after the date of the enactment of this Act [Sept. 24,
2015], the Federal Trade Commission shall revise the rules prescribed under such section
[meaning section 102(b) of Pub. L. 93-637, which is classified to subsec. (b) of this section] to
comply with the requirements of paragraph (4) of such section, as added by subsection (a) of
this section [amending this section].

"(2) Authority to waive requirement for oral presentation.—In revising rules under paragraph
(1), the Federal Trade Commission may waive the requirement of section 109(a) of such Act (15
U.S.C. 2309(a)) to give interested persons an opportunity for oral presentation if the
Commission determines that giving interested persons such opportunity would interfere with the
ability of the Commission to revise rules under paragraph (1) in a timely manner."

§2303. Designation of written warranties

(a) Full (statement of duration) or limited warranty



Any warrantor warranting a consumer product by means of a written warranty shall clearly and
conspicuously designate such warranty in the following manner, unless exempted from doing so by the
Commission pursuant to subsection (c) of this section:

(1) If the written warranty meets the Federal minimum standards for warranty set forth in section 2304 of
this title, then it shall be conspicuously designated a "full (statement of duration) warranty".
(2) If the written warranty does not meet the Federal minimum standards for warranty set forth in section

2304 of this title, then it shall be conspicuously designated a "limited warranty".

(b) Applicability of requirements, standards, etc., to representations or statements of customer
satisfaction

This section and sections 2302 and 2304 of this title shall not apply to statements or representations

which are similar to expressions of general policy concerning customer satisfaction and which are not
subject to any specific limitations.

(c) Exemptions by Commission

In addition to exercising the authority pertaining to disclosure granted in section 2302 of this title, the
Commission may by rule determine when a written warranty does not have to be designated either "full
(statement of duration)" or "limited" in accordance with this section.

(d) Applicability to consumer products costing more than $10 and not designated as full warranties

The provisions of subsections (a) and (c) of this section apply only to warranties which pertain to
consumer products actually costing the consumer more than $10 and which are not designated "full
(statement of duration) warranties".

(Pub. L. 93-637, title I, §103, Jan. 4, 1975, 88 Stat. 2187.)

§2304. Federal minimum standards for warranties

(a) Remedies under written warranty; duration of implied warranty; exclusion or limitation on
consequential damages for breach of written or implied warranty; election of refund or
replacement

In order for a warrantor warranting a consumer product by means of a written warranty to meet the
Federal minimum standards for warranty—

(1) such warrantor must as a minimum remedy such consumer product within a reasonable time and
without charge, in the case of a defect, malfunction, or failure to conform with such written warranty;

(2) notwithstanding section 2308(b) of this title, such warrantor may not impose any limitation on the
duration of any implied warranty on the product;

(3) such warrantor may not exclude or limit consequential damages for breach of any written or implied
warranty on such product, unless such exclusion or limitation conspicuously appears on the face of the
warranty; and

(4) if the product (or a component part thereof) contains a defect or malfunction after a reasonable
number of attempts by the warrantor to remedy defects or malfunctions in such product, such warrantor
must permit the consumer to elect either a refund for, or replacement without charge of, such product or
part (as the case may be). The Commission may by rule specify for purposes of this paragraph, what
constitutes a reasonable number of attempts to remedy particular kinds of defects or malfunctions under
different circumstances. If the warrantor replaces a component part of a consumer product, such
replacement shall include installing the part in the product without charge.

(b) Duties and conditions imposed on consumer by warrantor

(1) In fulfilling the duties under subsection (a) respecting a written warranty, the warrantor shall not impose
any duty other than notification upon any consumer as a condition of securing remedy of any consumer
product which malfunctions, is defective, or does not conform to the written warranty, unless the warrantor
has demonstrated in a rulemaking proceeding, or can demonstrate in an administrative or judicial
enforcement proceeding (including private enforcement), or in an informal dispute settlement proceeding,
that such a duty is reasonable.

(2) Notwithstanding paragraph (1), a warrantor may require, as a condition to replacement of, or refund
for, any consumer product under subsection (a), that such consumer product shall be made available to the
warrantor free and clear of liens and other encumbrances, except as otherwise provided by rule or order of
the Commission in cases in which such a requirement would not be practicable.

(3) The Commission may, by rule define in detail the duties set forth in subsection (a) of this section and
the applicability of such duties to warrantors of different categories of consumer products with "full



(statement of duration)" warranties.
(4) The duties under subsection (a) extend from the warrantor to each person who is a consumer with
respect to the consumer product.

(c) Waiver of standards

The performance of the duties under subsection (a) shall not be required of the warrantor if he can show
that the defect, malfunction, or failure of any warranted consumer product to conform with a written warranty,
was caused by damage (not resulting from defect or malfunction) while in the possession of the consumer,
or unreasonable use (including failure to provide reasonable and necessary maintenance).

(d) Remedy without charge

For purposes of this section and of section 2302(c) of this title, the term "without charge" means that the
warrantor may not assess the consumer for any costs the warrantor or his representatives incur in
connection with the required remedy of a warranted consumer product. An obligation under subsection (a)
(1)(A) to remedy without charge does not necessarily require the warrantor to compensate the consumer for
incidental expenses; however, if any incidental expenses are incurred because the remedy is not made
within a reasonable time or because the warrantor imposed an unreasonable duty upon the consumer as a
condition of securing remedy, then the consumer shall be entitled to recover reasonable incidental expenses
which are so incurred in any action against the warrantor.

(e) Incorporation of standards to products designated with full warranty for purposes of judicial
actions

If a supplier designates a warranty applicable to a consumer product as a "full (statement of duration)"
warranty, then the warranty on such product shall, for purposes of any action under section 2310(d) of this
title or under any State law, be deemed to incorporate at least the minimum requirements of this section and
rules prescribed under this section.

(Pub. L. 93-637, title I, §104, Jan. 4, 1975, 88 Stat. 2187.)

§2305. Full and limited warranting of a consumer product

Nothing in this chapter shall prohibit the selling of a consumer product which has both full and limited
warranties if such warranties are clearly and conspicuously differentiated.

(Pub. L. 93-637, title I, §105, Jan. 4, 1975, 88 Stat. 2188.)

§2306. Service contracts; rules for full, clear and conspicuous disclosure of
terms and conditions; addition to or in lieu of written warranty

(a) The Commission may prescribe by rule the manner and form in which the terms and conditions of
service contracts shall be fully, clearly, and conspicuously disclosed.

(b) Nothing in this chapter shall be construed to prevent a supplier or warrantor from entering into a
service contract with the consumer in addition to or in lieu of a written warranty if such contract fully, clearly,
and conspicuously discloses its terms and conditions in simple and readily understood language.

(Pub. L. 93-637, title I, §106, Jan. 4, 1975, 88 Stat. 2188.)

§2307. Designation of representatives by warrantor to perform duties under
written or implied warranty

Nothing in this chapter shall be construed to prevent any warrantor from designating representatives to
perform duties under the written or implied warranty: Provided, That such warrantor shall make reasonable
arrangements for compensation of such designated representatives, but no such designation shall relieve
the warrantor of his direct responsibilities to the consumer or make the representative a cowarrantor.

(Pub. L. 93-637, title I, §107, Jan. 4, 1975, 88 Stat. 2189.)

§2308. Implied warranties



(a) Restrictions on disclaimers or modifications

No supplier may disclaim or modify (except as provided in subsection (b)) any implied warranty to a
consumer with respect to such consumer product if (1) such supplier makes any written warranty to the
consumer with respect to such consumer Product, or (2) at the time of sale, or within 90 days thereafter,
such supplier enters into a service contract with the consumer which applies to such consumer product.

(b) Limitation on duration

For purposes of this chapter (other than section 2304(a)(2) of this title), implied warranties may be limited
in duration to the duration of a written warranty of reasonable duration, if such limitation is conscionable and
is set forth in clear and unmistakable language and prominently displayed on the face of the warranty.

(c) Effectiveness of disclaimers, modifications, or limitations

A disclaimer, modification, or limitation made in violation of this section shall be ineffective for purposes of
this chapter and State law.

(Pub. L. 93-637, title I, §108, Jan. 4, 1975, 88 Stat. 2189.)

§2309. Procedures applicable to promulgation of rules by Commission

(a) Oral presentation

Any rule prescribed under this chapter shall be prescribed in accordance with section 553 of title 5; except
that the Commission shall give interested persons an opportunity for oral presentations of data, views, and
arguments, in addition to written submissions. A transcript shall be kept of any oral presentation. Any such
rule shall be subject to judicial review under section 57a(e) of this title in the same manner as rules
prescribed under section 57a(a)(1)(B) of this title, except that section 57a(e)(3)(B) of this title shall not apply.

(b) Warranties and warranty practices involved in sale of used motor vehicles

The Commission shall initiate within one year after January 4, 1975, a rulemaking proceeding dealing with
warranties and warranty practices in connection with the sale of used motor vehicles; and, to the extent
necessary to supplement the protections offered the consumer by this chapter, shall prescribe rules dealing
with such warranties and practices. In prescribing rules under this subsection, the Commission may exercise
any authority it may have under this chapter, or other law, and in addition it may require disclosure that a
used motor vehicle is sold without any warranty and specify the form and content of such disclosure.

(Pub. L. 93-637, title I, §109, Jan. 4, 1975, 88 Stat. 2189.)

§2310. Remedies in consumer disputes

(a) Informal dispute settlement procedures; establishment; rules setting forth minimum
requirements; effect of compliance by warrantor; review of informal procedures or implementation
by Commission; application to existing informal procedures

(1) Congress hereby declares it to be its policy to encourage warrantors to establish procedures whereby
consumer disputes are fairly and expeditiously settled through informal dispute settlement mechanisms.

(2) The Commission shall prescribe rules setting forth minimum requirements for any informal dispute
settlement procedure which is incorporated into the terms of a written warranty to which any provision of this
chapter applies. Such rules shall provide for participation in such procedure by independent or governmental
entities.

(3) One or more warrantors may establish an informal dispute settlement procedure which meets the
requirements of the Commission's rules under paragraph (2). If—

(A) a warrantor establishes such a procedure,

(B) such procedure, and its implementation, meets the requirements of such rules, and

(C) he incorporates in a written warranty a requirement that the consumer resort to such procedure
before pursuing any legal remedy under this section respecting such warranty,

then (i) the consumer may not commence a civil action (other than a class action) under subsection (d) of
this section unless he initially resorts to such procedure; and (ii) a class of consumers may not proceed in a
class action under subsection (d) except to the extent the court determines necessary to establish the
representative capacity of the named plaintiffs, unless the named plaintiffs (upon notifying the defendant that
they are named plaintiffs in a class action with respect to a warranty obligation) initially resort to such



procedure. In the case of such a class action which is brought in a district court of the United States, the
representative capacity of the named plaintiffs shall be established in the application of rule 23 of the
Federal Rules of Civil Procedure. In any civil action arising out of a warranty obligation and relating to a
matter considered in such a procedure, any decision in such procedure shall be admissible in evidence.

(4) The Commission on its own initiative may, or upon written complaint filed by any interested person
shall, review the bona fide operation of any dispute settlement procedure resort to which is stated in a
written warranty to be a prerequisite to pursuing a legal remedy under this section. If the Commission finds
that such procedure or its implementation fails to comply with the requirements of the rules under paragraph
(2), the Commission may take appropriate remedial action under any authority it may have under this
chapter or any other provision of law.

(5) Until rules under paragraph (2) take effect, this subsection shall not affect the validity of any informal
dispute settlement procedure respecting consumer warranties, but in any action under subsection (d), the
court may invalidate any such procedure if it finds that such procedure is unfair.

(b) Prohibited acts

It shall be a violation of section 45(a)(1) of this title for any person to fail to comply with any requirement
imposed on such person by this chapter (or a rule thereunder) or to violate any prohibition contained in this
chapter (or a rule thereunder).

(c) Injunction proceedings by Attorney General or Commission for deceptive warranty,
noncompliance with requirements, or violating prohibitions; procedures; definitions

(1) The district courts of the United States shall have jurisdiction of any action brought by the Attorney
General (in his capacity as such), or by the Commission by any of its attorneys designated by it for such
purpose, to restrain (A) any warrantor from making a deceptive warranty with respect to a consumer
product, or (B) any person from failing to comply with any requirement imposed on such person by or
pursuant to this chapter or from violating any prohibition contained in this chapter. Upon proper showing
that, weighing the equities and considering the Commission's or Attorney General's likelihood of ultimate
success, such action would be in the public interest and after notice to the defendant, a temporary
restraining order or preliminary injunction may be granted without bond. In the case of an action brought by
the Commission, if a complaint under section 45 of this title is not filed within such period (not exceeding 10
days) as may be specified by the court after the issuance of the temporary restraining order or preliminary
injunction, the order or injunction shall be dissolved by the court and be of no further force and effect. Any
suit shall be brought in the district in which such person resides or transacts business. Whenever it appears
to the court that the ends of justice require that other persons should be parties in the action, the court may
cause them to be summoned whether or not they reside in the district in which the court is held, and to that
end process may be served in any district.

(2) For the purposes of this subsection, the term "deceptive warranty” means (A) a written warranty which
(i) contains an affirmation, promise, description, or representation which is either false or fraudulent, or
which, in light of all of the circumstances, would mislead a reasonable individual exercising due care; or (ii)
fails to contain information which is necessary in light of all of the circumstances, to make the warranty not
misleading to a reasonable individual exercising due care; or (B) a written warranty created by the use of
such terms as "guaranty"” or "warranty", if the terms and conditions of such warranty so limit its scope and
application as to deceive a reasonable individual.

(d) Civil action by consumer for damages, etc.; jurisdiction; recovery of costs and expenses;
coghnizable claims

(1) Subject to subsections (a)(3) and (e), a consumer who is damaged by the failure of a supplier,
warrantor, or service contractor to comply with any obligation under this chapter, or under a written warranty,
implied warranty, or service contract, may bring suit for damages and other legal and equitable relief—

(A) in any court of competent jurisdiction in any State or the District of Columbia; or
(B) in an appropriate district court of the United States, subject to paragraph (3) of this subsection.

(2) If a consumer finally prevails in any action brought under paragraph (1) of this subsection, he may be
allowed by the court to recover as part of the judgment a sum equal to the aggregate amount of cost and
expenses (including attorneys' fees based on actual time expended) determined by the court to have been
reasonably incurred by the plaintiff for or in connection with the commencement and prosecution of such
action, unless the court in its discretion shall determine that such an award of attorneys' fees would be
inappropriate.

(3) No claim shall be cognizable in a suit brought under paragraph (1)(B) of this subsection—

(A) if the amount in controversy of any individual claim is less than the sum or value of $25;
(B) if the amount in controversy is less than the sum or value of $50,000 (exclusive of interests and
costs) computed on the basis of all claims to be determined in this suit; or



(C) if the action is brought as a class action, and the number of named plaintiffs is less than one
hundred.

(e) Class actions; conditions; procedures applicable

No action (other than a class action or an action respecting a warranty to which subsection (a)(3) applies)
may be brought under subsection (d) for failure to comply with any obligation under any written or implied
warranty or service contract, and a class of consumers may not proceed in a class action under such
subsection with respect to such a failure except to the extent the court determines necessary to establish the
representative capacity of the named plaintiffs, unless the person obligated under the warranty or service
contract is afforded a reasonable opportunity to cure such failure to comply. In the case of such a class
action (other than a class action respecting a warranty to which subsection (a)(3) applies) brought under
subsection (d) for breach of any written or implied warranty or service contract, such reasonable opportunity
will be afforded by the named plaintiffs and they shall at that time notify the defendant that they are acting on
behalf of the class. In the case of such a class action which is brought in a district court of the United States,
the representative capacity of the named plaintiffs shall be established in the application of rule 23 of the
Federal Rules of Civil Procedure.

(f) Warrantors subject to enforcement of remedies

For purposes of this section, only the warrantor actually making a written affirmation of fact, promise, or
undertaking shall be deemed to have created a written warranty, and any rights arising thereunder may be
enforced under this section only against such warrantor and no other person.

(Pub. L. 93-637, title I, §110, Jan. 4, 1975, 88 Stat. 2189.)

REFERENCES IN TEXT

Rule 23 of the Federal Rules of Civil Procedure, referred to in subsecs. (a)(3) and (e), is set
out in the Appendix to Title 28, Judiciary and Judicial Procedure.

§2311. Applicability to other laws

(a) Federal Trade Commission Act and Federal Seed Act

(1) Nothing contained in this chapter shall be construed to repeal, invalidate, or supersede the Federal
Trade Commission Act [15 U.S.C. 41 et seq.] or any statute defined therein as an Antitrust Act.

(2) Nothing in this chapter shall be construed to repeal, invalidate, or supersede the Federal Seed Act [7
U.S.C. 1551 et seq.] and nothing in this chapter shall apply to seed for planting.

(b) Rights, remedies, and liabilities

(1) Nothing in this chapter shall invalidate or restrict any right or remedy of any consumer under State law
or any other Federal law.

(2) Nothing in this chapter (other than sections 2308 and 2304(a)(2) and (4) of this title) shall (A) affect the
liability of, or impose liability on, any person for personal injury, or (B) supersede any provision of State law
regarding consequential damages for injury to the person or other injury.

(c) State warranty laws

(1) Except as provided in subsection (b) and in paragraph (2) of this subsection, a State requirement—
(A) which relates to labeling or disclosure with respect to written warranties or performance thereunder;
(B) which is within the scope of an applicable requirement of sections 2302, 2303, and 2304 of this title

(and rules implementing such sections), and
(C) which is not identical to a requirement of section 2302, 2303, or 2304 of this title (or a rule

thereunder),

shall not be applicable to written warranties complying with such sections (or rules thereunder).

(2) If, upon application of an appropriate State agency, the Commission determines (pursuant to rules
issued in accordance with section 2309 of this title) that any requirement of such State covering any
transaction to which this chapter applies (A) affords protection to consumers greater than the requirements
of this chapter and (B) does not unduly burden interstate commerce, then such State requirement shall be
applicable (notwithstanding the provisions of paragraph (1) of this subsection) to the extent specified in such
determination for so long as the State administers and enforces effectively any such greater requirement.

(d) Other Federal warranty laws
This chapter (other than section 2302(c) of this title) shall be inapplicable to any written warranty the



making or content of which is otherwise governed by Federal law. If only a portion of a written warranty is
so governed by Federal law, the remaining portion shall be subject to this chapter.

(Pub. L. 93-637, title I, §111, Jan. 4, 1975, 88 Stat. 2192.)

REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in subsec. (a)(1), is act Sept. 26, 1914, ch.
311, 38 Stat. 717, as amended, which is classified generally to subchapter | (§41 et seq.) of
chapter 2 of this title. For complete classification of this Act to the Code, see section 58 of this
titte and Tables.

The Antitrust Acts, referred to in subsec. (a)(1), are defined in section 44 of this title.

The Federal Seed Act, referred to in subsec. (a)(2), is act Aug. 9, 1939, ch. 615, 53 Stat.
1275, as amended, which is classified generally to chapter 37 (§1551 et seq.) of Title 7,
Agriculture. For complete classification of this Act to the Code, see section 1551 of Title 7 and
Tables.

§2312. Effective dates

(a) Effective date of chapter

Except as provided in subsection (b) of this section, this chapter shall take effect 6 months after January
4, 1975, but shall not apply to consumer products manufactured prior to such date.
(b) Effective date of section 2302(a)

Section 2302(a) of this title shall take effect 6 months after the final publication of rules respecting such
section; except that the Commission, for good cause shown, may postpone the applicability of such sections
until one year after such final publication in order to permit any designated classes of suppliers to bring their
written warranties into compliance with rules promulgated pursuant to this chapter.

(c) Promulgation of rules

The Commission shall promulgate rules for initial <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>